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SUMMARY

These Conunents are filed by the Greater Metro Telecommunications Consortium, the

Rainier Communications Conmlission, the Sununit County Teleconmmnications Consortium,

and the City of Boulder, Colorado (collectively referred to as the "Local Governments"). The

Local Government suggest that the Conmlission should, in the first instance, require that CTIA

provide notice required by Conmlission rules prior to further consideration of the Petition.

The Local Governments argue that the relief requested by the Petition is beyond the

authority granted by Congress. The plain language of Sections 332 and 253 of the

Telecommunications Act of 1996, as well as the legislative intent provide clear arld unambiguous

direction for state and local governments in acting on applications for wireless conunurucations

facilities. There is no anlbiguity for the COlmnission to clarify. Moreover, court decisions

consistently support the Local Govenunents' position. Congress has not dictated a specific

timetable for local land use action, and as such, an entity's "failure to act" must be considered on

a case-by-case basis. Case law is clear in holding that land use decisions are reserved for state

and local authorities, and Congress preserved that authority in Section 332.

With respect to Section 253, the Telecommwlications Act does not give the Conunission

authority to preempt all state and local laws requiring variances before wireless facilities can be

permitted. The interpretation of Section 253 relied upon by CTlA has recently been overturned

by the Ninth Circuit Court of Appeals. The Commission likewise has no statutory authority to

preempt a wide range of state statutes, which would be necessary before local govenmlents could

comply with the federal "shot clock" requirements that CTIA requests.

The Local Govenmlents present specific evidence of their experience in wireless

facilities siting, in order to demonstrate that there is no widespread, significant problem with

local governments causing barriers to deployment of wireless facilities and the provision of

wireless services. Even if the Commission had legal authority to impose national zoning rules on

everyone of the 38,967 local governments in the United States, there is no evidence to support

such a sweeping preemption of local authority. There are reasonable explanations why some

applications take longer than 45 or 75 days to reach decision. Often times, the delay is caused by

the applicant Moreover, some applications fbr approval of wireless communications facilities

require compliance with state envirollinentallaws or require the local government to review an

applicant's approval from a federal agency, making it impossible to reach final decision within
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45 or 75 days, The proposed rule would result in au inability to comply with existing Federal

statutes and regulations relating wetlauds aud air traffic safety, Rather thau speed up the process

for deployment, a rule preempting local authority will discourage a cooperative working

relationship between local govermnents aud the industry.

The Local Govermnents conclude by noting CTIA's history of a positive relationship

with local govermnents to address laud use issues of mutual concern, If CTIA is serious about

addressing the problems it claims exist in local govermnent communities, it should first attempt

to work cooperatively with local govermnents with COImnission assistance to address tllOse

issues, as it has done successfully in the past
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Petition for Declaratory Ruling to Clarify
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Requiring a Variance

)
)
)
)
)
)
)
)
)
)

WT Docket No. 08-165

COMMENTS OF THE GREATER METRO TELECOMMUNICATIONS
CONSORTIUM, THE RAINIER COMMUNICATIONS COMMISSION,
THE SUMMIT COUNTY TELECOMMUNICATIONS CONSORTIUM,
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These Comments are filed by the Greater Metro Telecommunications Consortium

("GMTC"), the Rainier Communications Commission ("RCC"), the Summit County

Telecommunications Consortium ("SCTC"), and the City of Boulder, Colorado (collectively

referred to as the "Local Governments"). The Local Govermllents assert that the Petition filed

by CTIA - the Wireless Association ("CTIA") is without merit, that the Commission has no

legal authority to interpret Sections 332 or 253 as requested, and that even if it did, there is no

widespread evidentiary basis supporting federal preemption oftraditionallocal and state

government land use authority .. The Local Governments strongly believe that their experience

conclusively demonstrates that localities are not unreasonably delaying decisions on applications

for wireless communications facilities, nor are they creating barriers to deployment of wireless

services .. In support of these positions, the Local Governments wish to inform the Commission

of the law governing local land use decisions and about the facts of addressing land use

applications in our conmmnities.
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I. Introductory Information About Commenters

The GMTC is an intergovermnental agency formed pursuant to Colorado law, comprising

34 cities, counties and towns in the metropolitan Denver area The individual member

jurisdictions are listed on Exhibit A. GMTC cOlmnunities extend from the plains east of Denver

to the foothills at the base of the Rocky Mountains, These jurisdictions comprise an area of

approximately 645 square miles, and represent a population of approximately 23 million people.

The RCC is an intergovernmental agency formed pursuant to Washington law,

comprising Pierce County, Washington and 1.3 cities and towns in Pierce County, The individual

member jurisdictions are listed on Exhibit B. Mount Rainier is located in the eastern part of

Pierce County .. To the west, the County includes the Port of Tacoma, ,md the Narrows Bridge

spanning Puget Sound, connecting County residents on the Washington Peninsula, RCC

jurisdictions comprise an area of approximately 1,680 square miles, and represent a population

of applOximately 805,400 people,

The SCTC is an intergovernmental agency forn1ed pursuant to Colorado law, comprising

Summit County, Colorado, and the Towns of Breckenridge, Dillon, Silverthorne and Frisco.

Summit County is located in the heart ofthe Rocky Momltains, approximately 70 miles west of

Denver, on the west side of the Continental Divide. With fOUl major ski areas, the SCTe's

penmment resident population of approximately 28,000 swells to over 120,000 when one

includes part time residents and visitors. SCTC jurisdictions comprise an area of approximately

600 square miles.

The City of Boulder, Colorado is located northwest of Denver, at the base of the Rocky

Mountains, Colorado's 11th largest city, Boulder is home to the main campus of the University

of Colorado, a growing hi-tech industry, and significant federal laboratories like the National

Institute of Standards, the National Oceanic and Atmospheric Administration, and the National

Center for Atmospheric Research. It comprises an area of approximately 25 square miles, and

has a population of approximately 103,100 people.

II. Notice

As a preliminary procedural matter, the Local Govemments suggest that that the

Commission carmot consider this matter until CTIA provides the notice required by Note I to

COImnission Rule lJ206(a). That note requires that when seeking Conm1ission preemption of
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state or local regulatory authority, "the petitioner must serve the original petition on any state or

local govermnent, the actions of which are specifically cited as a basis for requesting

preemption." In its Opposition to the Motions for Extension of Time l
, CTIA claims that no such

notice is required because it is only seeking a declaratory ruling under Section 3.32(c)(7)(B), and

not a specific request for preemption. Such a claim belies logic and the specific requests of the

Petition for at least two reasons.

First, Section VI ofthe Petition clearly and directly requests preemption of state arld local

law2 Moreover, the Petition cites umlarned localities in New Hanlpshire and Vermont, whose

ordinances must be preempted, and cites examples of variarlce procedures under existing local

law in Marquette and Waupaca Counties, Wisconsin that should be preempted outright, but only

as they apply to wireless providers3 The Petition extends its preemption demand to all other

"similar" ordinances, and as such, notice is required to all entities CTIA claims impose similar

requirements. Indeed, validly enacted local laws of these Local Govermnents may be subject to

federal preemption ifthe Petition is granted, yet CTIA's refusal to identify the entities it accuses

of acting improperly denies these Local Governments the opportunity to assess their risk of

preemption by comparing the ordinances of those other communities with their own, and argue

what distinctions, if any, apply.

Second, CTIA carmot hide behind a claim that an "interpretation" of an allegedly

ambiguous term, which if adopted, would result in federally marldated zoning procedures at the

local level, is not in fact a preemption oflocallaw. CTIA refers to numerous ullilarlled "bad

actors" in support of its position. "Interpreting" the alleged ambiguity, as CTIA requests, will

absolutely result in preemption because it will render local arld state laws invalid, and impose

federally imposed land use rules on state arld local govermnents. As noted in Section IILF

below, such a marldate may also have the effect of invalidating state statutes that impose

envirollillental review requirements on local larld use procedures.

The Commission cannot be assured of a complete and accurate record unless it requires

CTlA to provide notice to the local govermnents it has vaguely referred to in support of its

Petition.

I Opposition to Motions for Extension of Time, WT Docket 08-165, August 26, 2008
, See, Petition for Declaratory Ruling at 35 - 37
3 lei., at.l6
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III. Legal Argument

A. The plain language of the statute and the legislative iutent provide dear and
unambiguous direetion for state and loeal governments.

Congress intended to preserve the authority of individual state and local governments to

consider wireless siting requests. 47 U.8.c. Sec. 332 (c)(7)(B)(ii) states

(ii) A State or local government or instrumentality thereof shall
act on any request for authorization to place, construct, or modify
personal wireless service facilities within a reasonable period of
time after the request is duly filed with such government or
instrumentality, taking into account the nature and scope of such
request

By including the phrase "taking into account the nature and scope of such request,"

Congress has addressed the primary issue in the CTIA Petition. Both the plain language of the

statute and the legislative intent provide clear and unambiguous guidelines for state and local

governments.

When interpreting the plain language of a statute, courts follow the "cardinal rule that a

statute is to be read as a whole.,,4 The meaning ofthe statutory language depends on the context

when read in its entirety5 Here, the plain language of 47 US.C §332(c)(7)(B)(ii), when read as

a whole, authorizes and arguably requires state and local govenunents to consider each request

individually. "[T]aking into account the nature and scope of such a request" clearly indicates the

intent to consider applications on a case-by-case basis.

CTIA notes that the Corllinission was created "to make available, so far as possible ... a

rapid, efficient, Nation-wide ... radio communication service with adequate facilities ...,,6

However even this language, when the statute is interpreted as a whole, limits the FCC's reach to

"so far' as possible."7

The Teleconmmnications Act (the "Act") also states, "nothing in this Act shall limit or

affect the authority of a State or local govenunent or instrumentality thereof over decisions

4 King v St Vincent', Hasp., 502 US 2 I5,221 (1991) (citing Mas,achusellsv Morash, 490 U S 107, I 15 (1989))
5 Id, citing Shell Oil Ca v. Iowa Dept ~fRevenue, 488 US 19,26 (1988)
6 Petition for Declaratory Ruling at 3, citing 47 US C. § 151 (2007)
7Id
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regarding the placement, construction, and modification ofpersonal wireless service facilities. ,,8

The House Conference Report directly addressed this issue by noting,

"[ulnder subsection (c)(7)(B)(ii), decisions are to be rendered in a
reasonable period of time, taking into accowlt the nature and scope
of each request If a request for placement of a personal wireless
service facility involves a zoning variance or a public hearing or
comment process, the time period for rendering a decision will be
the usual period under such circwnstarlces. It is not the intent of
this provision to give preferential treatment to the personal
wireless service industry in the processing of requests, or to subject
their requests to any but the generally applicable time franles for
zoning decision.,,9

Congress recognized that larld use decisions are inherently local, and there ar'e different

procedures in differentjurisdictions, This was the reason it referred to variances or public

hearings or comment processes. Despite Congressional intent recognizing that at times local

variances will be requested and considered, CTlA argues that the FCC should preempt all state

and local regulations that require wireless siting applications to proceed through a variance

processes,lO This is exactly the preferential treatment Congress sought to avoid,

Even if the Congressional intent to respect state arld local land use authority in

connection with wireless siting applications was not clear from the plain language of the statute,

it is clear that the imposition of federally mandated time frarlles to act on applications was

considered and rejected by the House liThe Commission's imposition ofstrict deadlines for

state and local land use decisions would be contrary to both the plain language and the legislative

intent of the Act

B. Federal and state conrts have consistently interpreted the relevant statutory
language in a manner contrary to the Petition's requests.

Multiple courts have interpreted the relevant statutory language similarly, holding that

state and local governments retain authority and discretion over the process of wireless siting

applications. For example, in Minnesota, a state appellate court noted that Congress intended to

give mW1icipalities "latitude in exercising their police powers in zoning decisions regarding

B 47 U S.c. § 332(c)(7)
9 HR, Can! Rep No. 104-458, atl08 (1996) (emphalil added)
10 See, Petition for Declaratory Ruling at 41 .
II HR Can! Rep No. 104-458, at 208 (1996), supra
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telecommunications towers.,,12 The court held that "under the Teleconmmnications Act, state

law determines what is a reasonable period oftime to act on applications to build

telecommunications towers.,,13

In one of the first federal cases interpreting Section 332, it was determined that a six

month moratorium on the issuance of special use permits for wireless facilities did not constitute

illl umeasonable delay in violation of the Act l4 "There is nothing to suggest that Congress, by

requiring action 'within a reasonable period of time,' intended to force local government

procedures onto a rigid timetable where the circumstilllces call for study, deliberation, and

decision-making among competing applicants.,,15 "To hold otherwise would afford

telecommunications applicants the 'preferential treatment' that Congress sought to avoid!,16

In Rhode Island, the court found that the applicant complained about "a lack of

preferential treatment to which Congress has said that it is not entitled" after a fifteen month

delay by the city's review board. 17 "[B]y requiring action within a reasonable period of time,

Congress did not intend to create arbitrary time tables that force local authorities to make hasty

illld ill-considered decisions,,18

Courts have consistently held that the plain language of the statute provides state and

local authorities with the power to decide how wireless siting requests are processed.. An FCC

"interpretation" is unnecessary and, if the Petition is granted, would be contrary to this existing

case law.

C. When Congress does not dictate a specific timetable, an entity's "failure to
act" must be considered on a case-by-case basis.

Congress provided a judicial remedy for "any person adversely affected by any final

action orfallure 10 ael by a State or local governmenL.,,19 The statute contains no timetable

defining what constitutes a "failure to act." What constitutes a failure to act and final agency

action have been clearly defined by case law. It is well settled that unless Congress provides

" American Tower, L P v City ~rGranl, 621 N. W 2d 37, 40 (Minn App. 2000), ciling Omnipoint Communications,
Inc v. Faster Township, 46 F Supp.2d 396, 401 (MDPa. 1999).
13Id

14 Sprint Spectrum, L P v City ofMedina, 924 F. Supp. 1036 (W D Wash. 1996)
15 Id at 1040
16Id
17 SNETCellular, Inc. v Angell, 99 F Supp.2d 190, 199 (D.RI 2000)
18 Id at 198.
19 47 U.sC Sec 332 (c)(7)(B)(v).
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deadlines, an agency's failure to act is evaluated on a case-by-case basis20 The Corllinission

should reject CTIA' s request to act contrary to established law.

The House conference agreement described "final action" as "final administrative action

at the State or local goverllillent level so that a party can conmlence action ... rather than

waiting for the exhaustion of any independent State court remedy otherwise required. ,,21

Generally, an agency's failure to act can become a "final" agency action, and considered ripe for

review, if the agency affirmatively rejects a proposed course of action, delays unreasonably in

responding to a request for action, or delays in responding until the requested action would be

ineffective22 When there is a clear statutory duty, but an absence of a statutory deadline, agency

delay must be egregious before it will be considered "final" action reviewable under the

Administrative Procedure Act, or warrant mandamus.2J

In MC] Telecommunications Corp v. FCC, a number of parties asked the court to

impose specific timetables to act upon the Commission, after it had not acted for over nine years

on an AT&T tariff revision. The court did not impose a specific deadline, and noted that it must

apply a "rule of reason" as to "how long the FCC may take between the filing of tariff revisions

and its final decision. ,,24 Even after such an extended delay, the court recognized that

"[rJatemaking theories may change; new information may become relevant; one proceeding may

have to take account of another," and refused to apply a specific timeline to the FCC's process25

A petition similar to CTIA's seeking local land use preemption was filed in the

Commission's Digital Television proceeding Fifth Report and Order in MM Docket No. 87

26826 It requested that the Commission impose specific time limits upon applications for

broadcast transmission facilities. The Commission treated the Petition as one filed pursuant to

47 C.F.R. § 10401 seeking the institution of a rule making proceeding.27 The proposed rule".

would require action within 21 days with respect to requests to modifY existing broadcast

'0 Judicial Watch, Inc. v. National Energy Policy Development Group, 219 FSupp.2d 20, 38 (DDe 2002) citing
Industrial Safety Equipment v EPA, 837 F.2d 1115, 1118 (D C Cir 1988)
" HR Conf Rep. No. 104-458, at 209 (l996)
" 2 Am Jur 2d Administrative Law § 461 (citing Gordon v. Norton, 322 F3d 1213 (lOth Cir.. 2003».
23 Jd (citing Home Builders Ass'n 0/Greater Chicago v. US Ami)' COIPS 0/Engineers, 335 F3d 607 (7th Cir
2003».
,., MCI Telecommunications COIP v. FCC. 627 F2d 322, 340 (CA D C 1980).
" Id
"FCC 97-116 (Apdln, 1997) ("Fifth Report and Order"), 62 FR 26996 (May 16, 1997)
" In the Maller a/Preemption 0/State and Local Zoning and Land Use Restriction on the Siting. Placement and
Construction 0/Broadcast Station Transmission Facilities, 12 FCC Red. 12504
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transmission facilities .. , 30 days with respect to requests to relocate existing broadcast

transmission facilities ..., and [a]ll other requests would have to be acted upon within 45

days.,,28 The petitioners sought specific, Commission-imposed deadlines to local action in order

to clarify what constituted a failure to act During the discussion of the issues raised in the

Notice of Proposed Rulemaking, the Commission stated, "we are sensitive to the rights of states

and localities to protect the legitimate interests of their citizens and we do not seek to

unnecessarily infringe these rights,,29 Ultimately, the petition was withdrawn before a final

ruling was made, The Commission should exhibit similar sensitivity to state and local authority

to act on a case-by-case basis here,

CTIA relies on Alliance for Community Media vs FCC, where the court held that under

the Chevron test, the language ofthe Conmmnications Act was ambiguous, and supported

Conmlission rulemaking to determine a specific time in which competitive franchise applications

must be acted upon30 Under Chevron, the court first asks whether Congress has spoken directly

to the issue31 If not, then deference is given to the agency's interpretation of the language32 In

Alliance for Community Media, the cOUl1 of appeals held that the Conunission has broad

authority to interpret the Communications Act even when Congress does not explicitly grant

such authority,. CTIA's reliance on Alliance for Community Media is misplaced, First, no other

courts have followed the same line of reasoning and interpreted the Act so broadly, Second, a

petition for rehearing on the decision is pending. Third, and most importantly, the facts here are

distinguishable because there is no ambiguity in the statute. Congress clearly indicated that state

8l1d local authority to make land use decisions in accordance with state and locally adopted

procedures is not affected by the Act

As the Local Governments describe in Section IV below, no two state or local authorities

are alike; therefore, no one timeline fits all local abilities 8l1d all local needs in processing l811d

use applications, Congress intentionally left that authority and discretion to the state and local

decision makers. These entities take v81ying 8l110unts of time, depending upon the

circumstances of each case, to act in accordance with state and local law to protect the interests

28 Id at 12506
29 Id at 12510
30 Alliance [or Community Media v FCC, 529 FJd 763 (6th Cir 2008); 47 US C § 541(a)(I)
31 See Chevron USA, Inc v Naluw! Resources Delense Counci!, Inc, 467 US 8.37 (1984)
32Id
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of all parties impacted by land use applications. An FCC-imposed timeline and a definition of a

"failure to act" will only frustrate the process and be contrary to the will of Congress.

D. Land nse decisions are reserved for state and local authorities.

State and local authorities retain control and regulatory authority over land use regulation

concerning the siting of wireless communications facilities. The Act requires only that their

decisions be supported by substantial evidence and in writing33

Principles of federalism require that the Conmlission respect the longstanding and

foundational authority that state and local goverIllilents have in cormection with the regulation of

local land uses When the Fourth Circuit evaluated the constitutionality of the Act, it found that

"[t]o suggest that a local governmental body withdraw from land-use regulation and leave the

construction of structures in the conmmnity to the whims of the market is nothing short of

suggesting that it end its existence in one of its most vital aspects.,,34 Noting the paranleters of

Section 332, the Court stated "[t]he deliberate choice that Congress made not to preempt, but to

use, state legislative processes for siting towers precludes the federal government from

instructing the states on how to use their processes for this purpose"l5 Recognizing the balance

struck by Congress in this area, and in particular, the need to maintain public accountability for

land use decisions, the Court held "in the area of regulating the location of communications

facilities, Congress was understandably reluctant to assert its preemption rights to deprive state

and local govemments of their important zoning and permit authority. It recognized that erecting

teleconmmnications towers is of significant local interest ... Moreover, preserving local

legislative processes would make local officials accountable for land use decisions,,36

The Commission should take careful note of the fact that when drafting the Act, the

House considered forming an FCC rulemaking cOl1lli1ittee that would develop a unifoml national

policy for the development of wireless conmmnication towers 37 However, the committee

rejected the preemption of local land use authority38 Section 704 of the Act was created to

prevent the FCC from preempting "local and State land use decisions" and to preserve "the

33 See 47 USC. § 332(c)(7)(B)(iii).
34 Petersburg Cel/ular Partnership v. Board ofSupervi50rs ofNottoway County, 205 F3d 688, 702 (4rh Cir. 2000).
35 Jd ar 704 (emphasis added).
36 fd ar 705
37 See HR ConI Rep No 104-458, ar 207-209 (1996).
38 fd
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authority of State and local governments over zoning and land use matters, ,,39 The House

specifically identified judicial relief as the "exclusive" mechanism for evaluating zoning

decisions, not FCC oversight40

The Commission itself has recognized in the past, and according to its most current web

site information, continues to recognize, that Congress intended to preserve local authority to

make land use decision on wireless siting applications. The Commission's position, as

represented publicly on its web site, notes:

Section 332(c)(7) of the Communications Act preserves state and local authority
over zoning and land use decisions for personal wireless service facilities, but sets
forth specific limitations on that authority. Specifically, a state or local
government may not umeasonably discriminate among providers of functionally
equivalent services, may not regulate in a malmer that prohibits or has the effect
of prohibiting the provision of personal wireless services, must act on applications
within a reasonable period of time, and must make any denial of an application in
writing supported by substantial evidence in a written record. The statute also
preempts local decisions premised directly or indirectly on the environmental
effects of radio frequency (RF) emissions, assuming that the provider is in
compIial1ce with the Commission's RF rules.

Allegations that a state or local govel11ment has acted inconsistently with Section
332(c)(7) al'e to be resolved exclusively by the comts (with the exception of cases
involving regulation based on the health effects of RF emissions, which can be
resolved by the courts or the Commission). Thus, other than RF emissions cases,
the Commission's role in Section J32(c)(7) issues is primarily one of information

d e '1' . 41an ,aCI ItatlOn.

E. Section 25.3 does not give the Commission authority to preempt all state and
local laws requiring variances before wireless facilities can he permitted.

CTlA also claims that its proposed relief is supported by Section 253 of the Act, and

argues that Section 253(a) "preempts 'any state or local statute or regulation, or other state or

local legal requirement' that 'may prohibit or have the effect of prohibiting the ability of any

entity to provide allY interstate or intrastate telecommUI1ications service,' including wireless

services.,,42 CTlA argues that Section 253 is alnbiguous and that the FCC must "address this

a1l1biguity" by preempting any law that requires a variance for all wireless communications

39 Jd at 207-208
,'0 Jd at 208
4' http://wireless.fcc.gov/sitim!llocal-state-gov.html
42 Petition for Declaratory Ruling at35 (citing 47 USc. § 253(a))
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facilities 43 CTIA's position rests in large part, on the 91h Circuit's 2006 decision in Sprint

Telephony PCS v. County ofSan Diego, 44 which in turn, relied on the 91h Circuit's earlier

decision in City ofAuburn v. Qwest COlp45 However, that part of the case relied upon by CTIA,

and indeed, the primary interpretation of what it means to have the effect ofprohibiting service

as set forth in Auburn has been overruled by the recent en bane decision of the 9th Circuit in the

San Diego case46 There is no longer a significarltjudicial disagreement over what constitutes a

prohibition to the provision of service as alleged in CTIA's Petition,47 and no interpretation from

the Commission is required,

Even if Section 253 could be read to support the possible preemption of local zoning

authority preserved by Section 332, the ConIDlission has previously deternlined that it will not

look favorably on requests for preemption unless the record contains "credible and probative

evidence" that the challenged requirement has the effect of prohibiting service48 The Petition is

devoid of any credible or probative evidence that would support a Section 253 preemption of

traditional local larld use authority, and should be dismissed.

F. Granting the Petition wiII result in preemption of state statutes, in addition to
local zoning regulations.

Some state environmental laws require a case-by-case investigation into the impact of

individual land use proposals relating to wireless facilities .. In New York, a court held that when

state law required a Draft Envirorunental Impact Statement, the Town of Canaan was justified in

taldng approximately nine months to evaluate a proposed tower siting application 49 Based on

the complex technical information involved, the court found the time taken for consideration to

be reasonable. 50 In the end, the time it tal(es for a local goverrunent and an applicant to complete

environmental review required by a state statute caill10t be precluded because of the Act51

-13 Id at 37-38
'-1490 F.3d 700, 7]6 (9'h Cir 2006)
45 260F.3d 1160, 1175-76 (9'''Cir 2001)
46 Sprint TelephollY PCS, LP v. COl/nt)' oj Sail Diego, 2008 U S App. tEXIS 193] 6 (September 1,2008)
-" Petition for Declaratory Ruling at 37, n 94
48 III re TCI Cablevi,ioll oj Ooklalld COl/nt)', Ille, 12 FC C R 21,396, at ~ 101 (Sept. 19, 1997)
49 See, Nextel Partllers ofUpstate New York, Ille v TaWil ojCollaall, 62 F Supp.2d 691 (ND NY 1999)
soJd
51 See New York SMSA Ltd Partnership v TaWil ojRiverhead TaWil Ed, 118 F .Supp2d 333, 341 (EDN Y. 2000)
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The State of Washington requires consideration of environmental matters when making

decisions about local government actions52 The Washington Administrative Code (WAC 197

II), State Environmental Policy Act ("SEPA") requires the state's local governments to conduct

an environmental review on all non-exempt actions, Consideration of actions that are not

exempt from SEPA, such as new facilities in excess of 60 feet in height or facilities proposed in

critical areas,53 require time to notif'y, review, issue, receive comments and allow the appeal

period to expire, which in tum would cause localities to exceed the shot clock proposed by

CTIA. The SEPA process alone typically ta](es 60 days or more, especially when an applicant

does not timely provide all required infonnation,

Granting the relief requested by CTIA will result in an effective preemption of any state

statute that requires such an environmental review in connection with a local land use

application, which review would cause the locality to be unable to act within the mandated time

periods, Pursuant to Note I to Commission Rule 1,1206(a), the Commission carmot proceed

until CTIA identifies each such state statute affected, and notifies each of the Attorneys General

in those states to advise of the Petition, and the fact that should it be granted, it will become

impossible to comply with these state laws,

IV. Factual Information About Addressing Applications for Wireless Communications
Facilities by Local Governments

To the extent that the Commission disagrees with the legal argument asserting its lack of

authority to grant the relief requested by CTIA, it is critical that the Commission obtain

comprehensive, verifiable information from across the nation about the current environment

related to land use applications for wireless commwlications facilities, The following chmi

generally describes the Local Governments' regulatory frmnework for processing these

applications, The chart is a summary, and it should be noted that the processes within each

category me not exactly the sanle within eachjurisdiction, In some jurisdictions facilities m'e

permitted as a use by right in certain zoning districts, while the smne facilities might require a

conditional use pennit grmlted after public hearing in others., Local regulations reflect the goals

and needs of the individual conmlwuty, The chart is followed by a discussion of the issues that

have arisen in the approval process by a nwnber of the Local Govemments and other information

"See generally, Washington State Environmental Policy Act (SEPA), RCW 4321C 120
53 See WAC 197-11-81025 (a) (iii) and (e)
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relevant to the Commission's consideration.

Jurisdiction No, of wir'cless Administrative Public hearings Avc,. time for action Ave. time for action
siting applications approval for required for new on collocation on new facility
(2006 to 8/2008) collocations facility construction annlications annlications

Adams County, 18 Yes Yes Permitted as 1~3 weeks 70·90 days
CO conditional usc.
Arvada. CO 9 Yes Yes Permitted as 1-2 weeks 5~6 months or longer if

conditional usc significant
neighborhood
opposition

Boulder, CO 6 Yes Yes 2 weeks 1~3 months
Breckenridge, CO 0 Yes Yes 2 weeks 2~5 months, depending

upon other items
pending and available
staff time

Brighton, CO 4 Ves Ves Permitted as 2 weeks if application is 10-12 weeks
conditional usc. como!ctc

Centennial, CO 19 Ves In most cases, yes, I week 75 days
unless pennittcd as a
use in a particular
planned unit
development.

Cherry Hills 4 Ves Ves 2 months 3 months
VilIll!le, CO
Denver, CO 175 Ves Yes, but only in cases 30 days 60-90 days, depending

where the facility did upon need for public
not meet certain code hearing
requirements.

Dillon, CO 0 No No 2 months 4 months
Edgewater, CO 0 No VeS
Emdewood. CO I Ves Ves J0-20 da 's 30-60 d,l's
Federal Heights, 1 Ves Yes, before Board of 7·30 days 30-45 days
CO Adjustment not City

Council.
Frisco, CO 1 Yes VeS 10-15 days 45-60 days
Glendale. CO 0 Ves VeS J-3 weeks 6 9 monU1S
Jefferson County. 57 Yes Yes, ifnot located in 20-30 days 100 days
CO area zoned for wireless

facilities, Dr if it does
not meet established
des!!!n standards.

Lakewood, CO 27 Yes Yes, in residential zones 2-3 months 4-5 months
and on City owned
DroDerty

Louisville, CO 3 Ves Ves 60 dul's 120 days
Thomton,CO II Yes VeS 2-8 weeks 8-14 weeks
Westminster, CO 8 Yes, although Ves 2-6 weeks

neighborhood
contact is also
required.

Wheat Ridge, CO 3 Ves Yes 4-6 weeks 4-5 months
Bonnev Lake, WA 0 Ves Yes 10-15 da 'S 30-120 da 'S

DuPont, WA 0 Ves Ves 4 months (includes slate 6 months
requirement for
environmental decision.

Fife, WA 0 Ves Ves I month 6 months
Pierce County. 60 Ves Ves 3-12 weeks 6-8 months
WA
Steilacoom, WA 0 Ves Ves 30-45 da 'S 60-120 days
University Place, 5 Ves Ves 3-4 months 6-7 months
WA
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A. There is no demonstrated need for a national rule preempting local land use
authority.

In the vast majority of cases, final action by these Local Governments occurs within a

relatively short and eminently reasonable period oftime. CTIA and other commenters

supporting its request will no doubt argue since a large number of these applications are

currently addressed within the time period it requests, there should be no objection to the

requested rule. Alternatively, it will be argued that if 45 and 75 day deadlines do not provide

sufficient time to act, local governments should have no objection to some longer, and arguably

more "reasonable," federally imposed deadline. Notwithstanding these or similar argwnents, the

Commission must conclude that any federally imposed rule on all local governments is outside

of its jurisdiction, not authorized by Congress, and not necessary to address the limited number

of problems that may arise from time to time

Regulation of land uses within communities has tmditionally been controlled by local

government54 According to the U.S. Census Bureau, there are .38,967 units of local

govenID1ents (counties, municipalities, towns and t0W11ships) in the United States55 If the

Commission did have jurisdiction (and the Local Governments submit it does not), before it

should even consider a one size fits all federal rule preempting land use authority in each of these

govenID1ental entities, it must be convinced, based upon its evidentiary record, that there is a

wide spread, significant national problem. The evidence from these Local Governments

demonstrates just the opposite.

Many jurisdictions specifically provide for administrative approvals for collocation

requests and attaclID1ents for facilities on existing building structures. These are processes that

do not require public hearings prior to approval. The chart demonstrates no collocation request

problems in the Local Governments. Arvada, Colorado reports that its administrative review

process takes very little time comparable to a sign or fence penni!. Other jurisdictions also

repOli similar swifi turnaround times for applications qualifying for administrative approval. 56

" Solid Wa,le Agenc)' afN Cook Counly v US Ann)' Corp of Eng'rs, el 01, 531 US 159, 174 (2000) ciling He"
v PorI AUlh of Trans-Hudson Corp., 513 U S 30,44 (1994); see 01,0, Nolloway Caunly, supra, at 703, citing
Gardner v. Cily ofBallimore, 969 F 2d 63, 67 (4th Cir I992)("land-use decisions are a core function of local
government Few other municipal functions have such an important and direct impact on the daily lives of those who
live or work in a community ").
55 http://www.census.2ov/gOvs/www/02PubUsedocGovOm.html#GP Govs
56 Generally, 1-3 week time period for decisions reported in Adams County, Boulder, Breckenridge, Brighton,
Centennial, Denver, Englewood, Frisco, Glendale, and Jefferson County, Colorado; Bonney Lake, Washington
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The time needed to reach a final decision when public hearings are required is, in many

cases, comparable to the time taken to act upon most applications for rezonings, conditional use

permits or other development-related permits for a property57 In some communities, the time to

complete public hearings on new wireless facility applications is less than the average time to

consider other land use matters at public hearing58 Louisville, Colorado reports that even when

public hearings are required, final action is usually taken within 120 days, while depending upon

the size of a project, almexations and other land use development plans Call take between .3 and

12 months,

B. There are reasonable explanations why some applications take longer than
45 or 75 days to reach decision.

When applications take longer than 45 or 75 days to reach final decision, there are

usually good reasons - some related to the regular local government process, alld others related

to specific actions or failures to act by the applicant In some communities,59 local zoning codes

require applicants alld local goverrullent staff to conduct one or more neighborhood meetings,

prior to all application moving forwal'd, These meetings provide applicallts with a cleal'er

understanding of neighborhood concerns, and an opportunity to adjust their applications to

address those concerns, Often times, this input results in an improved plan and aids the project's

ability to be well-received, Adjustments in applications al'e considered by local govemment

staff, and there may be suggestions provided to the applicant for additional information in

response, This review cycle is a necessary element of working all application into final format

so that it is ready for consideration and decision by planning commissions and elected governing

bodies, Regardless of whether neighborhood meetings are required, mallY lalld use applications

(for all structures, not only wireless) follow a review process with local government staff, to

address the concept plall and any teclmical issues requiring consideration, It is not uncommon

for some applications to need two or three reviews to address feedback from staff alld modify the

" Similar time for public hearings for wireless, as well as other land use applications such as rezoning, preliminary
or final plats, and variances, as reported by Adams County, Arvada, Brighton, Centennial, Dillon, Frisco, Glendale,
Jefferson County, and Westminster, Colorado; Bonney Lake, DuPont, Pierce County (for conditional use permits),
Steilacoom, and University Place, Washington.
58 Cherry Hills Village, Englewood, Lakewood, Louisville, Thornton, and Wheat Ridge, Colorado; Pierce County,
Washington (for plat approval or variances)
59 Arvada, Lakewood and Westminster, Colorado for example,
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application to a point where the plan meets a local jurisdiction's design standards and other local

code requirements,

Pierce County has community Advisory Commissions that are charged with

implementing their respective Community Plans, These Advisory Commissions consider

applications and malce recommendations to a Hearing Examiner who is vested with authority to

malce a final decision, It is not always possible to complete these local reviews, submit

recommendations and complete a Hearing Examiner proceeding within 75 days, A federal rule

imposing a "deemed granted" result if an application is not acted upon within 75 days will

significantly affect the public involvement process in these Local Governments and many others

throughout the nation" It will put the rights of wireless facilities applicants above the rights of

local communities and local plan regulations,. Granting the CTIA Petition will either be the end

of neighborhood input into these land use decisions, or alternatively, may create a rash of

applications being denied for no other reason than the federal rule requiring final action does not

provide sufficient opportunity for public participation.

Local land use codes, home rule charters, and state statutes contain requirements for

notification and posting in connection with many land use applications. A list of citations to

many of the Local Governments' land use codes is attached as Exhibit C. Generally spealcing,

conmmnities will not schedule a matter for public hearing until 811 application is considered

complete in accordance with local code requirements, While not a frequent occurrence, it is not

uncommon for a public hearing on a land use matter to be scheduled, and on the date of the

hearing the governing body must postpone to a later date because of some defect in the legally

required notice or posting., Under the federal rule CTIA is requesting, an applicant's teclmical

error in notice or posting will result in the governing body denying the application, as opposed to

continuing it to a later date, if the later date would extend beyond the Commission's deadline,

Further, some cormnunities have planning commissions 811d elected bodies (city councils,

boards of county cormnissioners, town councils and/or trustees, etc.) that only meet once or

twice per month60 Depending upon when an application is filed, when all information required

by local code is received, or when notice is posted and letters of notification are sent to adjacent

property owners, it may be impossible to bring the matter before planning commissions and

elected bodies in time to receive a final decision within 75 days.

60 Columbine Valley, Dacono, Edgewater, Erie and Frederick Colorado are examples of such small communities
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Even in conmmnities where commissions and councils meet more frequently, simply

receiving feedback on applications from outside entities legally entitled to review and comment

(for exan1ple, utility companies) takes 30 days. Louisville, Colorado reports that in the best of

circumstances (Le" no controversy, no other major items on the agenda), it may take an

additional 45 days to schedule a Planning Commission and City Council hearing after all

reviewer comments are received. In communities that have experienced significant residential

and commercial development, while at the same time managing an extremely lean city budget, it

simply takes more time to get to the actual hearing. Lakewood, Colorado is one such

community" Due to staff constraints and the press of other business, after neighborhood meeting

and internal staffreview, it can take six additional weeks to get to the Planning Corm11ission

hearing61 Glendale, Colorado is a small, dense community of approximately 355 acres and over

twenty buildings exceeding five stories in height. It has numerous facilities mounted on

buildings, excellent wireless coverage, and no applications for new facilities over the last three

years. Any application for a freestanding facility would require two hearings before Planning

Conm1ission and two hearings before City Council just as would an application for any other

kind of freestanding structure. These applications could not be processed, public notice given,

and heard within 75 days, and it would be inherently unreasonable to impose a federal rule

mandating special treatment for wireless facilities over other structures of similar height and

visibility,

In the experience of these Local Governments, the most common reasons for "delay"

results from actions or failures to act on the part of the applicants. Arvada has experienced

applicants that significantly delay their own applications by failing to timely return their design

changes to the City. Arvada and Westminster have experienced providers who begin the

approval process, only to request that applications be put on hold while a provider's efforts are

focused on higher priority sites in neighboring jurisdictions. There have been a variety of other

market conditions that have led to an applicant asking that its application be put on hold in these

Local Governments.

For applications that do not qualify for administrative approval, University Place,

Washington describes its approval process as covering three "phases" - Phase I is application

and initial review, and usually takes 30 days. Phase II involves an applicant's response to

GI Planning Commission makes the final decision in Lakewood
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comments and questions posed by staff, and can require completion of required studies, Phase

III, final review, includes final staff review, hearing and decision, Delays are most often

experienced in Phase II, when an applicant delays in providing the required responses to City

staff

Adams County, Colorado reports that depending upon the specific property being

developed for a wireless facility, there may be drainage impacts fTom construction that will

impact offsite properties, which requires a drainage plan to be approved by the Public Works

Department The County has experienced some delay in cases where an applicant did not

proceed timely to obtain an approved drainage plan, In 2006 Thornton, Colorado received arl

application from Stryker Site Services on behalf of T-Mobile, for administrative approval that

required issues be addressed related to parking, as well as other teclmical issues related to the

facility, The matter took 27 weeks to reach decision - during which time the applicarlt had the

application in its possession before submitting it back to the City for 22 of those weeks, Denver,

Colorado has reported a delay caused by arl applicant's need to negotiate additional items with

the owner of the property upon which the facility was to be constructed, It should be clear that

there are a variety of issues, each based upon individual circumstarlces, where factors unrelated

to a local government's action or failure to act cause an inahility to reach final decision at a date

certain,

It is simply inappropriate to impose a "deemed granted" remedy for applications not

acted upon within 45 or 75 days, Especially for new freestanding facilities, 75 days is not

sufficient to allow for neighborhood meetings, staff review arld comment, and depending upon

the jurisdiction, public hearings before a hearing exarniner, planning cOImnission and/or the

elected governing body of the jurisdiction,
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C. Some applications for local land use approval of wireless communications
facilities require compliance with state environmental laws or require the
local government to review an applicant's approval from a federal agency.

As noted above,62 there are state mandated environmental review processes that are

required when considering applications for wireless facilities, The Local Governments from

Washington cannot comply with the requirements of state law63 and consistently meet a 75 day

final decision deadline, The time fran1e to review environmental clearance under SEPA

generally takes between 60 and 120 days, Fife, Washington reports that for new tower

applications, the matter would be heard as a conditional use permit application, and the

conditional use hearing cannot talee place until after SEPA clearance is completed, Pierce

County notes that SEPA determinations cannot be issued until all critical area studies have been

completed, Even in cases where public hearings are not required, building permits cannot be

issued until SEPA clearance has been granted" An FCC rule that results in an inability to comply

with state environmental laws will result in construction of towers and other wireless facilities

that violate local critical area regulations, causing negative impacts on wetlands, shorelines,

steep slopes and their associated buffers, Alternatively, if the Commission imposes the shot

clock on local action and does not specifically preempt these state laws, local jurisdictions may

simply summarily deny applications if the federal shot clock does not provide sufficient time to

comply with state requirements.

Comments in this proceeding filed by the Lee County, Florida Port Authoriti4 describe

the negative impact that the proposed rule will have on requirements for compliance with federal

regulations. Structures near airports need to be reviewed by the Federal Aviation

Administration,.65

When wetlands are impacted by an application, there will, in many cases, be a

requirement to obtain a pern1it from the Army Corp of Engineers prior to any land use approval

being granted by a local government 66 In the experience of these Local Govemments, the Army

Corp of Engineers rarely acts within 75 days, Therefore, the result of a COlmnission shot clock

rule will likely be automatic denial of applications involving wetlands, as it will be impossible to

62 See supra., Section III F.
63 See supra, notes 49 and 50a
64 Comments of Lee County, Florida Port Authority, WI Docket No. 08-165, September 9, 2008
65 14 C FR PI. 77, SFAR No 98 (2008), "Objects Affecting Navigable Airspace."
66 33 C.FR, Pts 320-332; 33 C.F.R PI. 323
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obtain required review from one federal agency within the timelines for required action imposed

by another federal agency.

D. A rule preempting local authority will discourage a cooperative working
relationship between local governments and the industry.

In many cases, local govermllents have taken affimlative steps to work together with the

wireless industry, seeking input and making code modifications, based upon industry

suggestions.. Cherry Hills Village, Denver, Dillon and Jefferson County, Colorado, as well as

other jurisdictions across the cOUIltry have worked with wireless industry representatives in this

manner. The Denver City Council formed an ad hoc Telecommunications Group in 2006 to

update the City code to make it more responsive to both the community's and the wireless

industry's needs. Representatives from Cingular (now AT&T), Sprint, Verizon, T-Mobile, and

Qwest Wireless had active and voting roles in the group, All wireless providers were invited to

participate, After one year studying the wireless environment and the Denver regulations, major

charlges were incorporated into Denver's telecommUIlications ordinance.

CTlA's petition sends an ominous message, and suggests that attempts to reach out,

compromise arld seek workable solutions are really a waste of time, Those corllil1Unities that

have invested time and energy in developing code provisions to accommodate industry concerns,

and that have demonstrated a track record of reasonable actions, should not be "rewarded" with

the preemption of local land use authority sought be CTIA simply because some limited number

of CTIA members may have had problems in a limited number of communities,

As noted in Section IILF, state law in Washington may require environmental review,

including requirements for critical area studies to evaluate issues like impact to wetlands, traffic,

arld steep slope construction, These state requirements may be applicable even when a proposed

tower is permitted as a use by right in a particular zoning district Pierce COUIlty, Washington

has developed its regulations to benefit applicants by allowing applications to be filed and

consideration to begin prior to any critical area studies being submitted, Applicants may choose

to wait to submit critical area studies UIltil identified as necessary by County review staff

Admittedly, processing time is faster if all potentially required studies are submitted with the

initial application, A federally imposed shot clock requiring final action by a date certain will

cause the County to consider requiring all potentially applicable studies to be submitted with the
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initial application, Applicants will lose flexibility and may incur additional costs, in order to

afford the County additional time to conduct its application review,

E. Before the Commission imposes federal rules on loeal governments to spur
deployment, it should consider similar requirements on providers to take
prompt action to fill in coverage gaps.

Some communities, concerned with longstanding gaps in coverage, have taken steps to

encourage development of new wireless communications sites, In Cherry Hills Village,

Colorado, a mostly residential community, the City Council was so concemed about the problem

that it adopted a resolution in 2007 promoting efforts to address the coverage gaps, and rewrote

its zoning code related to wireless facilities, with significant industry input67 The City sent a

copy of the resolution and the new code to all wireless providers in the metro area, To date, only

Verizon Wireless has shown any interest in discussing sites with the City,

Arvada, Colorado tried for years to improve coverage gaps in different parts of the City,

The ongoing efforts have been only sporadically successfuL On a number of occasions,

discussion towards new facilities would proceed, only to find that the provider shifts its focus to

other cOlllinunities, while the City is left waiting and citizens continue to suffer coverage gaps,

The Local Governments recognize that the COlllinission is not going to require wireless

providers to build new facilities in specified locations, or otherwise constrain a provider's ability

to pursue options for new facilities in other cOllli11Unities that may be less costly, or offer greater

return on investment However, the Commission must understand that many local governments

have been diligently working to facilitate coverage and the roll out of new services, without

much assistance from the industry, Stripping local governments of traditional land use authority

is not going to fix these problems, and the Commission should not be fooled into believing that

once all local governments are punished as a result of the alleged acts of a few "bad actors," all

deployment problems will be eliminated,

67 See http://www.cherrvhillsviIla2e.com/verticaI/Siles/%7B63 66E79D-859E-4D2F-8443-
FF5D56A699B7%7D/uploads/%7BD33E52FB-3220-4755-ADEF-BB8E451361 BC%7D,PDF; Cherry Hills Village
Municipal Code, Seclion 16-16-130, http://www.co1ocode.com/cherrv/cherry 16,pdf
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F. If CTIA is serious about addressing the problems it claims exist in loeal
government eommunities, it should first be required to work cooperatively
with local governments with FCC assistance to address those issues, as it has
done successfully in the past.

TIlls is not the first time that the wireless industry has made claims about local

govemment delays, and demanded preemption of local zoning authority by the Commission to

"fix" the problem. These kinds of disputes have been successfully addressed in the past through

cooperative discussion among the parties with Commission support in a manner that did not

result in federal preemption of traditional local land use authority. In 1996, CTlA filed a petition

seeking preemption of local land use authority with respect to zoning moratoria68 Then, as now,

the industry complained of significant problems nationwide, but initially failed to nan1e specific

jurisdictions to allow those alleged bad actors an opportunity to offer their side of the story.

Then, as now, local governments asserted that there was no widespread national problem that

would justify the extraordinary action of federal preemption of local zoning authority. In

response to local feedback, and with Commission support, the Commission's Local and State

Government Advisory Committee met numerous times with CTlA to help define the issues of

concern and develop a voluntary mediation program, where representatives from both the

industry and local governments would volunteer to work with specific entities that had individual

problems with the impacts of a moratorium

Those negotiations resulted in an agreement whereby the petition to preempt local land

use authority was withdrawn69 CTlA should be commended for its past actions of working with

local governments to resolve siting issues. Indeed, CTIA's press release noting the benefits of

these cooperative efforts still appears on the organization's web site70

These Local Govenm1ents are disappointed, and submit that the Commission should be

as well, that CTlA has chosen to forego any effort to work with the national local goverm11ent

associations or the Commission's Intergovemmental Advisory Committee to resolve issues in a

way that is respectful to all parties .. If the COlllinission chooses to play any role at all in this

matter, it should demand that all relevant information must be disclosed, including the narnes of

all entities whose alleged acts support preemption. It should further demand that those nar11ed

68 DA 96-2140
69 http://www.fcc. £ov/statelocal/aorcemenl.htmL See at'0, http://wireless. fcc .£ovlsi tin£!local-slate-£ov.hlml
70 http://www.ctia.or£!medialpress/body.cfin/prid/281
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entities be given a reasonable period of time to submit their own responses .. Finally, after all

such submittals, the Commission should consider what percentage of the .38,967 wlits of local

government in this nation are being accused in good faith of unreasonably delaying the

deployment of wireless conuTIWlications facilities. These Local Governments predict that if the

Conunission takes this action, the true nWTIber of "bad actors" - those that do not have a

reasonable response to the allegations made against them - are significarltIy less thaIl one tenth

of one percent

V. Conclusion

The Commission has no authority to act as CTIA requests. The plain language of Section

.3.32 malces clear that siting decisions for wireless conuTIWlications facilities are made by local

governments in accordarlce with local practices. Claims that local government regulations or

procedures amount to unreasonable delays or effectively prohibit services must be addressed in

local courts

To the extent that the language of the statute is not completely clear, the legislative

history and the case law interpreting the statutory language further demonstrates the intent of

Congress that the Commission have no role in this area.. Indeed, infornlation that the

Commission provides to the public on its own website indicates an acknowledgement ofthis

fact

To the extent that the Commission has aIly statutory authority to consider the kind ofrole

that CTIA proposes, it must recognize that laIld use authority is a traditional role of local

government The Commission must respect principals of federalism, and not tread on that local

role, unless it carl identitY both clear-cut Congressional authority, together with a credible,

probative aIld verifiable factual record indicating a widespread national problem which will be

solved by federal preemption oflong-standing local authority.

The local governments have demonstrated in these Conunents that the Commission lacks

statutory authority to issue the declaratory ruling requested by eTIA, and that even if it did have

such authority, there is no credible, probative, arld verifiable evidentiary record to support

CTIA's claims. The Petition must be denied.
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Dated tills 29th day of September 2008

Respectfully submitted,
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By:
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Kissinger & Fellman, PC
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EXHIBIT A
GMTC MEMBER JURISDICTIONS

Adams County Erie

Arapahoe County Federal Heights

Arvada Frederick

Aurora Glendale

Brighton Golden

Broomfield Greenwood Village

Castle Rock Jefferson County

Centermial Lakewood

Cherry Hills Village Littleton

Columbine Valley Lone Tree

Commerce City Louisville

Dacono Northglenn

Denver Parker

Douglas County Sheridan

Durango Thornton

Edgewater Westminster

Englewood Wheat Ridge
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EXHIBITB
RCC MEMBER JURISDICTIONS

Bonney Lake Puyallup

Carbonado Ruston

DuPont Steilacoom

Fife Sumner

Milton Tacoma

Orting University Place

Pierce County Wilkeson
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EXHIBITC
LOCAL GOVERNMENTS' LAND USE CODES

Local Government Link to Applicable Land Use Code

Adams County http://co.adams.co.us/documents/page 1I'lann ing/dey plan/Chapter04.pdf

Arvada http://arvada.org/docs/1169765268Telecommunications.pdf

Boulder http://www.colocode.com/boulder2/chapter9-6.htm#section9 6 9

Breckenridge http://www.townofbreekenridge.eom/doeuments/page/Developrnent%20
Code%20August%2020074.pdf

Brighton www.brightonco.gov/egov/docsI7781 0I 1452961 12.pdf (Section V,N)

Centennial http://www.centennialcolorado.com; Chapter I, Part 4500 (City Services-
Planning and Development-Land Develooment

Cherry Hills Village www.cherryhillsvillage.com; Chapter 16 of Municipal Code (Section 16-16-130)

Denver http://www.munieode.com/resources/gatewav.asp?pid= I0257&sid=6

Englewood www.englewoodgov.org

Federal Heights www.ci.federal-heights.co.us/contentlview/87/139 (refer to Article VII, Div. I)

Frisco 1l!!Q:I/www.townoffr isco.com/up10adedFiles/GovernmentiTown Code!l80z50-
Telecommun ication-Faci Iities.pdf

Jefferson County 1l!!Q://jeffco.us/jeffco/Rlanning uploads/zoning/7.pdf

Lakewood www.lakewood.org

Louisville http://www.municode.com/resources/gateway.asp?pid-13149&sid-6

Thornton http://www.municode.com/resources/gatewav.asp?pid=12183&sid-6

Westminster http://www.ci.westminster .co.us/code/892 1787.htm; Section 11-4-11

Bonney Lake www.codepublishing.com/walbonneylake; Zoning Chapter 18 50

DuPont http://srch.mrsc.org:8080/code/template.htm:isessionid=3295CF4B1154BEF30A
70C9F300A53FB2?view=main (DuPont Municipal Code Chapter 25.125)
htto://www.mrsc.org/subiects/environmentlseoa.asox (SEPA Link)

Fife www.cityoffife.org; See Fife Municipal Code; Zoning; Title 1972

Pierce County www.co.pierce.wa.us (Departments, Council, County Code and Charter, Pierce
County Code, Title 18A). Code citation for wireless facilities is 18AJ3.230.A-
provides level descriptions called out in the zoning use tables, and 18A.35.140 -
provides guidelines for the development of wireless facilities.

Steilacoom \vww.ci.steilacoom.wa.us

University Place www.CitvofUP.com
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